& STEM Q‘)’

A2

fe— VA L SIS L : auigitat Cilatyall [
g Al-Zaytoonah University of Jordan \$2a "2, for LEGAL STUDIES \
150 01 ——=ZIWJILS

Gw @l wlwljl dud bl gl aoln dlao
Al-Zaytoonah University of Jordan Journal for Legal Studies

ISSN Print: 2708 - 793X Online 2708 - 7948

Wl jlasa Vi CU alaodl

2022

Volume(3) :Issue(2)







gl Olwlyald aus )Vl e )l asol> alxo
Al-Zaytoonah University of JordanJournal for Legal Studies

ISSN Print: 2704-793X Online: 2708-7948
Wl )l Yl G Jxoll
Volume(3): Issue(2)

b gll auisSoll 6,015 S gl pd,
(2021/4816/>)

Mozl d
b pamzd| UO gt NE .5 Sowlrll 9020 6,Law 5.1
Mrzdl Ud Yanwiy Ao Mzl Gad Yy
=ill @ud slacl

S 9l Jad> o0 0.1 S04 doxo Gaawl .5
bS] ol> plind .5 Ol —siais)] doxo jwio .5
S9-2J| \0p9 A_oxx0 .> I eoll Gaa> oo WD

sl ped)lg Se Ul (8§49l

é o lac doxo JM D w90 \S) Ml eMe >
(Ujal=iVl a2l ) (aw =]l acll)

boaxogsl Il Jlasc oo aiglbsall doxo GuSw .

alxoll L, Suw
59159l Gan> clino

2022 jo— 5






2022.(2),la.0Vl «(3)ad=odl cavgladl ol wlynd) aus)Vl &gyl deols> dxo
Al-Zaytoonah University of Jordan Journal for Legal studies, VVolume (3), Issue (2), 2022

jitd) Calaades

ANl ) (Word) Axuas Lashadl/Eaall e 2 i€ 330s Jl) (odsll) Ealdl e

-(2ujjls@zuj.edu.jo0) Ax sl cluhjll Za gl daals AUsay (aldl)

inal) 3 gaill Asay @lldg ¢alaal & o) il Tl (s A 50 A Jl) (Odiald)) Caldl Lo o
5 Arala b alel) Gandl Balend il alel) Cand) i jules (335 Aad) gise o il 13g]
PRI

elag S aa adalie Aol (e il slad/ Gl andy ) Glgie solgiell Aabia A of iy e
Al sy ¢agyfas paldd) S ST ally inldl/Ealll ey dary ) A gl ausd ania LS csalel)
el Gl ialdl eland s Jla b Gud )l Galdl sl S ) 28LaYL

Al axe Glan YT e jlaiyl AV dupall A2l Lol Guadle adud (Ghalll) Galdl e o
Lo gially Calaal) iy o Cang (5315 ¢ padlall 5 Yl Ayl lsie ciladld) et LAdS 200 oo
ca ] Falidall LS adlall s Al w3 aaly

Ol = Gadkdls caably jaliadls ¢ uaild) Als Al (8000) e cnd) GlilS oo Slan Vi sy o
:T Qg

AT pmgag akatll A o Walin (i) (e 8 4] HLEYI S Galdl and LS 22 o

) lodle slelyas 2all daia Cun (go ¢l alel) Candl UK Apdlad) Jpual Blelpe Cialdl e o
Gfisly andilly Ganiill Ciladdat) 255 8 55l Cledatlls AN e L adal) Eonall 23S Eus e
Alaall Al (aabally jaladll LU 245,

Aals Alse 5 QS 8ot 5l canall Jlg) pre e Gty Ll DA sl ol (Giald)) Gl e o
NENE MR

& salall Gl salee ) Allly ASLall (B soa JU) 2 3gai A il Canl) o8 2xy Gl e ey e
Ay gl daals

Aaslie JleSind pae s el in (il Jla b 2T ehal e Al Ll il ais cald) e o
caaSanl) leha)

Al ase (e dins (e g G o Jpeanll Calll (Ko o

O ki 3) el 6V Talie Loy Gals) misal ay — OIS G (Y — il e Al cidig Jls 4 e
Aladl Gl ) Jsaall 4Dla

i Al ol i elon ¢35 Y Alad) ) deai ) Gigadl) Jsual o

ol akals Sy 4 canns 1) Jashadall/tindl oms ) A glal) iluall 5gi3l) Alna i dia ab S
GLES) 5 ks Lo o 3elil)) Cings Lo (Bsise e Alliad Cilaglas dsas 4 i 5 (A8l o Jlasa)
s ol Canldl CalSing piie Jual) B sn Gy a8 el 8 DIAT e gl (Y A
Al Aladl B il n3L A e Y

2 V) Al bl Rigl Alae B opts U8 s AT e 8 aie shal Gl 53 Jeaa Y e
ool Gady e iy GBS () (e )

2022 @,V &gyl asel> /,5uVlg wadsdl il ssloc dbgaxo Bl gaos®©



04-21

22-35

36-47

48-66

67-77

78-100

101-118

119-130

2022.(2),la.0Vl «(3)ad=odl cavgladl ol wlynd) aus)Vl &gyl deols> dxo
Al-Zaytoonah University of Jordan Journal for Legal studies, VVolume (3), Issue (2), 2022

OVl yw,p9

o Alie Auy) Alal cliy) B Ldhe Lead) Laa (s
(ABlally A il
The Extent of the Authenticity of Genetic

Fingerprint in Criminal Evidence ""A Comparative
Study in the Jordanian and Iraqgi Laws"

clall€al) Bll- Al duagadll Aupall Lujay) dilesl)
Adjlae dufpy —ladgal a0 Biadal) cN LAYy duiilgd)
Procedural Criminal Protection of Digital Privacy

“Telephone Capture and Teleconference as a
Model” - Comparative Study

aladl ki gal) (3o §yabual) Aol il ghad)
Disciplinary  Sanctions Against the Public
Employee

Uiy colgil) &y g o Ll b Llead) (5020 AS (50
g—’tdfi\ ol
The Extent to Which the Original Claim is

Sufficient to Monitor the Constitutionality of Laws
According to Jordanian Legislation

Qi) s : sl A Aulay) Adlasd)
Administrative Transparency in Algeria: Some
Applications

Oagadly Lusiily smae C Auagal) s Jon (Asall g )
The International Dispute over the Renaissance
Dam Between Egypt, Ethiopia and Sudan

2003 a2 3lall B Basial) ad¥) Aulghuna (Gl
The Scope of Responsibility for the United Nations
in lIraq After 2003

AyaY) Baniall Vsl (B Cpabesall M el :Lushpadla)
Islamophobia: Discrimination Against Muslims in
the USA

O giall/aly)

bl Glsle a3l

gl dana ¢ cphll) v

Ol (AS aaa AlYlae

.A_AMCHSJI_H

SJJJg—ASL—-—-HI

3 allw taaa slia

@ilaall plide Hlual daw

2022 aus,Vl &igis il dzol> [, Vlg wlsll Gl sxlocabgaxo Bgixd| gras>©



2022.(2),la0Vl ((3)ad=odl caugall ol wlnl) aus )Vl &gl asol> alxo
Al-Zaytoonah University of Jordan Journal for Legal studies, VVolume (3), Issue (2), 2022

131-152

153-168

AU o) o Aalaall B ABEY e S4Y) gidal) Ciga

oo gl vie alill ey
The Position of the Jordanian Legislator Regarding
the Differentiation in the Treatment Between the

Merchant and Non-Merchant Debtor when They
Stop Paying.

Ly dalal) Laablusal) A4 51y Ao LB B aalual) Ga
LaSoa psalag SOV QA Ol alaf pga b dugil

73 ladl) Syl
The shareholder's right to censorship the
management of the Public Shareholding Company
"A legal study in light of provisions of the

Jordanian Company Law and principles of
commercial corporate governance"

Content
Registration

Google

; Crossref

e adallae Gad Al 9

Aallpa Josland Age dla 10

A2 %,

®)

$
-
)
¢

N()\)’—<i

DNV-GL

1SO 9001

I20R

turnitin &)

2022 aus,Vl igisil dzol> [, Vlg wlsll Gl sxlocabgixo Bgixd| gras>©



2022.(2),la.0Vl «(3)ad=odl cavgladl ol wlynd) aus)Vl &gyl deols> dxo
Al-Zaytoonah University of Jordan Journal for Legal studies, VVolume (3), Issue (2), 2022

Alial) SLAY) 3 ) Aead) ina (gae
(Adladly Ao Cuilghl) B 45 )laa A

2 aUAl Clle asa (g ALl s g Jie
DOI:10.15849/Z7UJJLS.220730.01

- 2022/02/17 agd) 2 g s OO clpanl) drala ¢ gilal) AS calall ¢ gilal) anid !
2022/05/22 éadl J sd gl Gl Bl LRI Bl ¢ Alad) O $EN Gamads 2

makableh@yu.edu.jo :4lufyall *

adlal)

Tasall 138 Galas Jeb cdiall Jpemsll aslia ol il (51 (0 R8I0 aie U (050 o (olall ad) i) Taue i
Sl i 2sag are ) Gand) 134 e Lald dg L Cuad) 13 8 aie YY) Wila Lo 13 9380 dead) e
Al ey Al aaf Al dacadl aay eliill Gl ¢ Sliad) laY) 8 A8 Aaadl YL SRl 23 xia
e Calaas die G pdlial 3 Slall 0l =i Ly cledlaa) sl e 3291 S cum 0AY) AN e Waja
& el pail s 3 38Dl deadl 3350 pupea al ans g e (e pdall Linas) S8 cldlan] i Les 3391
el 1aa

A anslsall SEY) ¢ Slall laY) () daadl Al cilalst)
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Abstract

The principle of freedom of proof permits a judge to formulate his own conviction based on any
evidence he deems appropriate to establish the truth. Does that principle apply to DNA evidence?
It is this question that we seek to answer in this study. We conclude that existing legislation does
not explicitly provide that a judge is bound to uphold DNA evidence in criminal cases. The
courts treat DNA evidence as one means of proof that does not necessarily outweigh other
evidence; thus, a judge may uphold or disregard it. Legal commentators diverge on the matter
as some of them support upholding the DNA evidence, while others oppose it. We recommend
that legislatures introduce an explicit provision to uphold the DNA evidence in light of the
advanced technology in this area.

Keywords: DNA, Criminal Evidence, Biometrics, Presumptions.
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Abstract

Technological developments and the emergence of modern means of communication together
with their use in the field of crime have pushed the legislator to catch up with them by
introducing the technique of teleconferencing and telecommunication, and adopting it as a
modern means of evidence, to be opted for, where necessary, by the examining magistrate and,
exceptionally, by the King's Public Prosecutor, with the prior authorization of the First President
of the Court of Appeal, as this measure may undermine the presumption of innocence, being one
of the principles stipulated by various international legislation and charters, to achieve a fair trial
in which all guarantees of the rights of the defense are considered in order to reveal the truth.

Keywords: Sanctity of Private Life, Eavesdropping, The Investigative Judge, Calls.
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(4) cours de cassation ,Assemblée pléniére,18 novembre 2017 , N° de pourvo— 82 .028 , publié au bulletin ; publié sur le site : Cour de cassation, Assemblée pléniere, 10

novembre 2017, 17-82.028, Publié au bulletin - Légifrance (legifrance.gouv.fr)
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(D)attendu du qu’il résulte de I’arrét que, le 20 aout 2015 A dénonce au procureur de la République des faits de chantage et d’extorsion de fonds en joignant & sa plainte
I’enregistrement d’une conversation qui s’était déroulée le 11 aout précédent entre le représentant de cet Eta royaume de Maroc ; et deux journalistes auteurs d’un livre paru
en 2012 ; conversation au cours de laquelle ceux-ci aurait sollicité le paiement d’une somme d’argent contre la promesse de ne pas publier cet ouvrage consacré au souverain
marocain , qu’au cours de ’enquéte préliminaire  ouverte sur ces faits a produits le 21aout ’enregistrement d’une nouvelle conversation qu’il venait d’avoir avec 1’un des
deux, en un lieu placé sous le surveillance des enquéteurs , qui en ont pas ailleurs retranscrit la teneur sur proces-verbal ; qu’aprés ouverture le 26 aout d’une information
judiciaire, le représentant du palais royal a informé les enquéteurs qu’un nouveau rendez-vous avait été pris avec les deux intéressés le 27 aout , lequel s’est déroulé en lieu
également placé sous surveillance policiére , que I’issue de la conversation entre les trois protagonistes , enregistrée, des sommes d’argent ont été remises par le plaignant aux
deux journalistes retranscrivant I’enregistrement sur procés-verbal, que mis en examen des chefs de chantages et extorsion de fonds , les 28 et 29 aout 2015 les deux mises
en cause ont saisi la chambre de Iinstruction de deux requétes en nullité notamment des proces-verbaux de retranscription des enregistrements .

(2) art 706 — 73 tel qu’il a été modifié par la loi n° 2017 — 1550 du 30 octobre 2017 stipule que la procédure applicable a I’enquéte , I’instruction ,et le jugement des crimes et
délit suivants est celle prévues par le présent code ,sous réserve des disposition du présent titre : crimes aggravé d’extorsion prévus par les articles 321 _6 et 312 7 du code
pénal .

(3) Attendu que les deux requérants font grief a I’arrét de rejeter le moyen de nullité pris de la participation indirecte des autorités publiques au recueil des preuves produits
par un particulier et dire n’y avoir lieu 4 annulation d’un acte ou d’une pi¢ce de la procédure alors, selon le moyen que la mise en place d’un dispositif ayant pour objet , sans
le consentement des intéressées, la captation , la fixation, la transmission et I’enregistrement de paroles prononcées a titre privé ou confidentiel , dans lieux publics ou privés
n’est autorisée que lorsque I’information porte sur un crime ou un délit entrant dans le champ d’application de 1’article 706 _73 du code de procédure pénale ... et les

enquéteurs ont procédé indirectement , par ’intermédiaire du représentant du plaignant, a [’obtention de telles preuves .
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(1) Que le droit au proces équitables et le principe de loyauté des preuves imposent aux autorités publiques de ne pas participer directement ou indirectement ; dans la
confection irréguliére de preuves.

Contact téléphonique intervenus entre I’avocat et les enquéteurs ou cours de la rencontre de 27 aout 2015 ayant permis I’interpellation d’Eric X ... et de Catherine Y ... en
possession des 80000 euros et d’exemplaires pour estimer cependant que cette participations des enquéteurs dans I’administrations de ces preuves était valide , la chambre de
I’instruction a méconnu les textes et le principe précités.

(2 )Attendu que M . X ... et Mme y ... font aussi grief a I’arrét d’écarter le moyen de nullité prix de I’atteinte au secret des sources et dire n’y avoir lieu a annulation d’un
acte ou d’une piéce de la procédure alors , selon le moyen , que les articles 10 de la convention européenne des droits de I’homme et I’art 100_ 5 du code de procédure pénale
et a la loi du 29 juillet 19981 prévoient le secret des sources des journalistes et organisent leur protection contre les ingérences de 1’autorité publique , méme si les mesures
d’investigation sont demeurés sans résultat ; qu’en énongant 1’absence d’atteinte au secret des mesures en 1’absence I’indentification des sources des journalisions susvisées .
(3) Mais attendu qu’ils résulte des articles 174 et 609 du code de procédure pénal que devant la chambre de I'instruction , statuant sur renvoi apres cassation ,seuls peuvent
étre invoques les moyens de nullité qui avaient été soulevés devant la chambre de I’instruction dont I’arrét a été annulé ; que, des lors , les demandeurs ne sauraient reprocher
a I’arrét de rejeter leurs demande de nullité fondées sur des moyens qui n’avaient pas été soulevés devant la chambre de I’instruction initialement saisie ; que le moyen est

inopérant .
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(2)Article 100 du code de procédure pénal « En matiere criminelle et en matiére correctionnelle ; si la peine encourue est égale ou supérieure a trois ans d’emprisonnement ,
le juge d’instruction peut , lorsque les nécessités de I’information I’exigent ;prescrire I'interception ; I’enregistrement et la transcription de correspondances émises par la voie

des communications électroniques ; ces opérations sont effectuées sous son autorité et son contréle «
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(1)Si les nécessités de I'enquéte relative a un crime ou a |'une des infractions entrant dans le champ d'application des articles 706-73 et 706-73-1 I'exigent, le juge des libertés
et de la détention peut, a la requéte du procureur de la République, autoriser par ordonnance motivée I'acces, a distance et a I'insu de la personne visée, aux correspondances
stockées par la voie des communications électroniques accessibles au moyen d'un identifiant informatique. Les données auxquelles il a été permis d'accéder peuvent étre

saisies et enregistrées ou copiées sur tout support.
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(1) En matiere criminelle et en matiére correctionnelle, si la peine encourue est égale ou supérieure a trois ans d'emprisonnement, le juge d'instruction peut, lorsque les
nécessités de I'information I'exigent, prescrire l'interception, I'enregistrement et la transcription de correspondances émises par la voie des communications électroniques. Ces

opérations sont effectuées sous son autorité et son controle.
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Abstract

Punitive systems in general are constantly evolving, and their development is directly
proportional to the human being, the more human beings develop, the more these systems
develop in such a way that they keep abreast of the progress of knowledge, culture and
civilization of Man. Development of disciplinary sanctions came increasingly with the rapid
development of the philosophy of criminal law, which no longer views the criminal as a corrupt
member to be amputated, but is now seen as a patient who must be treated and returned to society
as a good citizen. In light of this perception and development, most trends and opinions came
with definitions of disciplinary punishment that are consistent with this development, some of
whom saw it as an individual measure taken by the head of the disciplinary authority in order to
ensure the adultery of the violation where the punishment here varies according to the reasons
leading to it.

Keywords: Disciplinary sanction, Public employee, Disciplinary authority.
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The Extent to Which the Original Claim is Sufficient to Monitor the

Constitutionality of Laws According to Jordanian Legislation
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Abstract

This study was conducted, to show that the original lawsuit as one of the limited judicial oversights
means came to protect the constitutional document by rejecting the legislation that contradicts the
provisions of the constitution in accordance with the provisions of the constitution and the law of the
Constitutional Court. However, through the study, it was found that there is a legislative deficiency
in the texts regulating it, the most important of which is the exclusion of the natural and legal persons
segment, unions and community institutions, as well as the head of the Judicial Council from the
ability to initiate the original case, being the protector of the rights and freedoms of public
individuals, and since the legislator in its recent amendments did not address this matter, which led
to the reduction of the concept of judicial oversight on the constitutionality of laws. Hence, the
importance of the study was manifested in clarifying the adequacy of this case in achieving the
content of judicial oversight on the constitutionality of law.

Keywords: Judicial Oversight on the Constitutionality of Laws, The Original Case, The
Constitution, The Constitutional Court.
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Abstract

For centuries, the so-called supreme administrative decisions have been secret. A provision
legitimised until then by the sovereignty of the executive power and its regalian right. Today and
since the societal evolution linked to globalisation, rules are imposed on the administration to
attenuate its secrecy and fight against corruption and the democratic deficit that the former regime
has known for so long. In Algeria as well as in modern democratic states, it is a question of
regulatory work to reduce or even virtually eliminate secrets in favour of administrative
transparency. This study explains the legal aspect of administrative transparency in Algerian
legislation. In this study, the question of the legal framework and the legal instruments will be
dealt with, followed by that of administrative control.

Keywords: Administrative Transparency, Regulation, Administrative Control.
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Administrive Transperancy in Algeria ... BENMAHAMMED Sara and SALMI Ouarda
I. Introduction

Secrecy is as old as society itself, and if in its universal conception it is better to keep
it, in public administrations the risk linked to secrecy is so great that popular uprisings
can take place. The attitude of the Administration has -often- consisted in hiding the
information, this conduct attenuated the exchange. And as a consequence, it distorted
the relationship: Administration / citizens.

Nowadays, whether in developed or developing countries there is talk of
transparency, this is certainly due to the impact of the communication and information
revolution at all levels.

Transparency has become one of the principles on which all state systems are based,
and it is also a means of eliminating corruption, since non-transparent transactions often
conceal illegal acts. Thus the spread of this principle makes secrecy an exception.
Moreover, in the current climate of Covid risk19 , administrative transparency is a more
than relevant issue.

Algeria is the heir - par excellence - of the French system in general and of its
administrations in particular. Indeed, Algerian administrative law is strongly inspired
by and similar to French law. Algeria also applies this concept of transparency and has
made it a constitutional principle? (constitition) Article 32 of the Algerian constitution states
as follows: "Fundamental freedoms and the rights of man and citizen are guaranteed.
They are the common heritage of all Algerian men and women, which they have a duty
to pass on from generation to generation to preserve its integrity and inviolability.
Article 39: "The privacy and honour of citizens are inviolable and protected by law.
The secrecy of correspondence and private communication, in all their forms, is
guaranteed”, which means that it applies to all areas:

Transparency is also considered one of the most important principles of good
governance; sought by all governments and administrations because of its importance
in the management of public affairs.

Administrative transparency is of such importance today, that in the current situation
linked to the health crisis and all the measures undertaken by the State, the study and
application of administrative transparency makes sense.

The importance of the subject is first of all pragmatic, because administrative
transparency is of general scope for the citizens, it intervenes in their daily life, it is
necessary for the good development of their exchanges with the State. On the other
hand, administrative transparency is a guarantee of the durability of the executive
power.

The aim of our research is to examine the ways in which administrative

transparency can be applied through various examples. These examples are to be found
in both private and public law.
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The problem of our study revolves around the application of administrative
transparency and its means of control. In order to answer this question, several questions
will be raised: the legal framework for the application of administrative transparency?
The means put in place to do so? And finally the control carried out against
administrative transparency?

Verifying the application of all these notions presupposes that we first give some
indications of the method used: the concepts, notions and legal categories used will be
borrowed from both common law, administrative litigation law and tax procedure law,
thus showing both the unity and the divergence that exist.

The approach will therefore be inductive, based on the examination of the texts, fed
by the analysis and the synthesis of the solutions which it seems possible to combine,
just as to avoid the dangers of simple description, the comparative study is used.

The subject of administrative transparency has previously been the subject of much
research in comparative law, particularly in France. Its study with regard to the
particularism that may exist and the prospect of an evolution could contribute to a better
understanding of Algerian administrative litigation. To better serve our study, the plan
Is as follows:

I-Introduction,

I1-The legal framework of administrative transparency in Algeria,
[11-Control of Public Administrative Transparency, and

IVV-Conclusion.

I1. The legal framework of administrative transparency in Algeria

The Algerian legislator has organized the administrative transparency in several laws
and regulations; texts that tend to enforce this principle more and more, following the

example of the decree n°88-131 of July 4, 1988 organizing the relations between the
administration and the citizen32 (Decree n°88-131, 1988) (Decree No. 18-199 of 2 August 2018 on the delegation of

public services, 2018 )

The administration must inform citizens of the regulations and measures it issues,
and in this context it must use and develop all appropriate means of dissemination and
information (art. 8).

The persons administered must also have the possibility of accessing administrative
documents and information (article 10), so that consultation on the spot or the delivery
of a copy is perfectly possible and any refusal to do so must be justified by the
Administration. This decree is not an isolated one, in fact the law 06-01 of 20 February
2006 on the prevention and fight against corruption, regulates the principle of
transparency from the very first article3 (Law No. 06-01,2006) "The efforts of the sector come
In an important context, marked by the continued implementation of the instructions of
the President of the Republic in order to build a transparent, modern and quality
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administration, focused on a professional public service and free of any bureaucratic
hindrance". (M.MEDEGHRI, 2017)

In the same sense, we could mention the law 11-10 of 22 June 2011 on the
municipality, in which the principle of transparency is mentioned in several articles*
(Article 32). "Sbject to the legislative and regulatory provisions relating to respect for the
privacy of citizens, the confidentiality of information and public order, any person with
an interest is entitled to consult the minutes of the deliberations of the wilaya People's
Assembly on the spot and to take a copy of them, in whole or in part, at his or her own
expense. The municipal People's Assembly takes all measures to inform citizens about
their affairs, and everyone is also allowed to see the result of the deliberations
(Articlell).Moreover, the sessions of the municipal council are public and open to the
citizens of the municipality (Article26). The law 12-07 of February 21, 2012 relating to
the wilaya, which, like the previously mentioned law 11-10, gives the right to each
citizen concerned by the deliberation to be informed about it.

The application of the principle of administrative transparency is illustrated in
several examples:

1)The right of access to public information:

"The right of access to information could contribute to making Algerians full-fledged
citizens"S (HADIAD) 'hecause access to public information certainly encourages citizens to
participate in the management of the State; they become partners in the administrative
process.

Several legislations have already illustrated this principle, and as previously
mentioned, the municipal laws favour this by the introduction of administrative
exchange.

This right is all the more important as its consecration is of constitutional value and
in all Algerian constitutions since independence the right to access to information has
always Dbeen illustrated, the expression "access to information" is perhaps not
mentioned, but replaced by "obtaining information, documents, statistics and their
circulation are guaranteed to the citizen" (Article 51 of the Constitution).

2) Transparency of public finances:

The action of the Public Administration is mainly concerned with finances, because
taxes are a real source for the State and have a considerable value.

Therefore, linking administrative transparency to taxation is quite simple and this is due

to the very nature of taxation; how can one tax without informing? In reality, the
Algerian tax system is declarative and is based on exchange and communication.
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Moreover, tax control in all its forms is based on this idea of administrative
transparency.

The tax rescript is also a perfect illustration of the notion of transparency between
taxpayers and the tax administration. Part of a reform instituted by the Finance Act
2012, Article 174 bis and 174 ter provides for a new procedure that guarantees the rights
of taxpayers through legal certainty, it is thus defined by Article 2 of Executive Decree
No. 12-334 of 8 September 20126 (Executive Order No 12-334, 2012) " in these terms: "the tax
rescript is a formal position of the tax administration, seized by a bona fide taxpayer
within the competence of the Directorate of large enterprises. This rescript constitutes
a precise and definitive answer to the request of the taxpayer who wants to know the
taxation applicable to a factual situation with regard to the tax legislation in force".

The tax rescript is an individual step taken by a taxpayer in good faith allowing
him to question the tax authorities on his situation with regard to a tax text. It is therefore
a guarantee of legal security and tax transparency for the taxpayer.

Legal certainty in tax matters is therefore a legitimate demand to secure relations that
are sometimes conflictual between the administration and taxpayers (F.Douet,
1997,381p) (J.BUISSON, 2011,221.p.)".

Whereas the request for information has a broader scope, in other words the scope
of application of the request for information is not limited to factual situations, but
extends to the Administration's interpretation of legislative texts®. Moreover, the
responses to requests for information may vary in form and content from one
Administration to another, whereas the rescript remains centred at the level of the DGE
and, as a result, the request for information is not a tax rescript.

The realization of administrative transparency in taxation is also explained by
thevarious existing appeals in this area. This concerns especially the administrative
phase with its compulsory preliminary appeal and in which the taxpayer expects to have
compulsory motivated answers.

The appeal before the appeal boards is particularly heterogeneous in its composition
and is only intended to facilitate a transparent exchange of views, the response to which
Is also reasoned.

Administrative transparency also takes shape in the motivation of administrative
acts, and a simple reading of the Code of Civil and Administrative Procedures confirms
this.

The law n°11-10 relating to the commune?® (commune. 2011 “in article 60 evokes the
motivation of the Wali's decree, the latter is in the obligation to justify his administrative
decisions, of this fact the citizens are in right to know the reasons which brought the
public Administration to take a decision unfavourable to their against.
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3) Administrative transparency and public procurement:

The adoption of the principle of market economy is considered one of the most
important features of economic globalization, which requires the parallelism of two
indispensable elements, namely the principle of free trade and the need to control
market movements in order to ensure the realization of the public good.

Competition is a word that originates in the economic dictionary, as its concept is
determined in the field of economic activity more than in the legal field, so it has been
defined as "a mechanism that allows a specific market to set prices through supply and
demand”, and based on this definition, competition is of wide application. It can
therefore be included in the field of public procurement, especially since the latter
evokes the characteristics of the embodiment of modern management.

Acrticle 2 of the Competition Act 5-10, as amended and supplemented, refers to the
principle of competition throughout the public procurement process, from the
publication of the tender notice to the final award of the agreement. However, it should
be noted that although competition law restricts the application or implementation of
the principle of the tender procedure, which is the "request for proposal procedure”, the
Public Procurement Law has expanded the service that embodies this principle to
conduct a consensual approach after consultation.

Mentioning competition is not insignificant, as this principle undoubtedly evokes
transparency. The envelopes relating to the application file, the technical and financial
offers are opened in public session. At the same meeting, on the date and at the time
provided for in Article 66, all candidates or contractors shall be invited to attend the
envelope-opening session. In this capacity, the envelope opening and tender evaluation
committee carries out the tasks assigned to it under the legal provisions.

4) Administrative transparency and the law to prevent and combat corruption:

The field of public transactions is the most important channel through which public
funds move. A vital area for corruption in all its forms. Thus, the principle of
transparency in the organization of public transactions is one of the most important
mechanisms in this struggle. In Article 09 of the Anti-Corruption Act, the legislator has
emphasized the most important principles of public procurement: the principle of
transparency in procedures, disclosure of information and the rules of fair competition.

5) Administrative transparency and business practices:

Because of the great importance of economic transactions, the relationship between the
consumer and economic agents must be characterised by a high degree of transparency.
Environmental regulations at the legal and institutional levels are at the forefront of
international policy. The United Nations Environment Programme (UNEP) requires
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countries to. In this sense, information is becoming essential, based on transparency,
the Rio de Janeiro summit on the environment and development in 1992 granted the
right to consult documents and data on the environment.

The law 04-02 of July 27, 2004, amended and supplemented by the law 06-10 of
August 15, 201010 (06-10. 2004 sats out a series of obligations that allow a high
transparency, so the economic agent must not only inform the customer of the price, but
also to charge it.

In addition, the law 09-03 relating to the protection of the consumer and the
repression of the fraud evokes the protection of the consumer by informing him?!
(repression, 2009) The jntervention of the State in this process is obvious, insofar as law 88-
01 subjects the public company to commercial law. As a result, the State becomes an
economic actor of great importance.

Administrative transparency is also present in the relationship between economic
agents and the administrative regulatory authorities, which by their reasoned
administrative decisions promote this principle.

Indeed, Article 19 of Law 03-03 of 19 July 2003 on competition, requires the
Competition Council to give reasons for its decisions taken against economic agents*?
(competition, 2003) See glso in this sense article 44: "The Competition Council shall examine
whether the practices and actions referred to it fall within the scope of articles 6, 7, 10,
11 and 12 above or are justified by the application of article 9 above.

6) Administrative transparency in environmental protection:

The 1972 United Nations seminar in Stockholm also recalls the responsibility of
everyone to protect the environment and the development of information in this field.

Algeria, in response to law 03-10 on environmental protection, has made
information a basic principle!® (@velopment, 2003) " and abowve all, it makes the citizen an
indispensable partner.

The impact study referred to in Article 16 confirms the idea of transparency, since
it embodies a post-project assessment, which makes it possible to calculate the extent
of the damage to the environment?* (319 This ensures that administrative transparency
is fully guaranteed.Moreover, the consultation is a procedure mentioned in the law 20-
04 relating to the prevention of major risks and the management of disasters within the
framework of sustainable development®® (development L. N.-2, 2004)jt agrees to the
collaboration between the public institutions, the territorial communities and the
economic operators (article 9).
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I11. Control of Public Administrative Transparency

The application of the principle of administrative transparency implies the principles
and foundations of good governance, which allows the conduct of public affairs, The
principle of good governance appeared at the end of the eighteenth century in 1878, and
was used in the field of development only in the late nineteenth.

Its definition varies from one community to another, depending on the trends and
interests of each. Good governance was defined by the World Bank in 1992 as the means
by which power is exercised in the management of economic and social resources to
achieve development.

This means that the decisions taken and their implementation are carried out in a
transparent and well known way, while ensuring easy access to documents. (Access to
information in a direct and free manner, easy to understand (accessible to all groups)).

In Algeria, it is the orientation law 06-06 that established good governance?!’ ©6-06.
2006) @article 2) - "The general principles of urban policy are Good governance: according
to which the administration listens to the citizen and acts in the general interest within
a transparent framework.

Information: according to which citizens are permanently informed about the
situation of their city, its evolution and its perspectives by enacting a series of principles
including transparency; decisions taken and their implementation are executed in a
transparent and well known manner, while guaranteeing easy access. This good
governance also and above all requires efficient control.

Administrative control is the first form of control, and it must be effective in order
to prevent any failure of the administrative system. Thus, the Algerian legislator has
subjected public procurement contracts to a variety of controls, depending on their
importance, which can take several forms:

1. Internal control:

This type of control is carried out by the Administration; its only objective is to reveal
shortcomings without sanctioning them.

Internal control is also practised by regulation, and for this purpose two
commissions are set up to open the envelopes and analyse the bids and the related prices
(articles 121-125 of decree 10-236)18 (the presidential decree 10-236, 2010) Article 121: "As part of
internal control, a standing committee for the opening of bids shall be set up in each
contracting department.

The head of the contracting department shall decide on the composition of this
committee in accordance with the legal and regulatory procedures in force.
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Article 125: "A standing committee for the evaluation of tenders shall be set up in
each contracting authority. This committee, whose members are appointed by decision
of the head of the contracting authority, and which is composed of qualified members
chosen for their competence, shall analyse the tenders and, where appropriate,
alternative tenders with a view to identifying the proposal(s) to be submitted to the
authorities concerned...".

Presidential Decree No. 15-24719 (Presidential, 2015 0INo. 50)3img to develop public service
through the impartiality of the administration and by reducing bureaucracy, as well as
the development of e-government by creating a single commission for the opening and
analysis of tenders.

2. External control:

It follows the internal control, which under Article 163 of Decree 15-247 has the
purpose of analyzing the degree of compliance and evaluation of the contracting party.
In this regard, the following can be noted:

1- The new presidential decree abolished the use of national procurement and
service commissions, as well as the use of ministerial commissions, in order to
decentralize control over public procurement and thus reduce bureaucracy.

2- He divided the commissions into two parts: the contracting department's
contracting commissions and the sectoral contracting commissions.

3. Control under guardianship:

Control is exercised over the authorities that are not territorially centralized by the
Central Administrations in order to achieve political, economic and social unity. It is
exercised by the supervisory authority and its main objective is to ensure the conformity
of public contracts with the main features of the country's economy. In order to do so,
a report of the charges and the conditions of realization is sent to the minister or the wali
but also to the specialized external control establishment.

For the communes, they are obliged to transmit the complete file of the contract to
the wali and the publication of the tender in the national newspapers and the official
journal of the public operator's contracts. In this way it can be checked whether the
contract was awarded to the best bidder.

The wali has a period of 30 days to validate the legitimacy of the report, he also has
the right to correct the mistakes and cancel the deliberation.
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V. Conclusion

In the course of this study, we have tried to present the rules applicable to administrative
transparency in Algeria in the light of the doctrine and legislative texts. It is how
appropriate and useful to attempt to draw up a general assessment and to raise the issues
that call for reform.

1. Results:

Administrative transparency is illustrated in Algerian law, its application is
multiple and varied; indeed the examples given demonstrate the extent of this
principle.

The examples cited cannot claim to be exhaustive, other practices can be cited,
particularly in the case of tax law. The tax rescript is a perfect example.
However, its concept in the strict sense is still utopian insofar as there are several
obstacles:

Application in Algeria of old systems inherited from the French public
administration, thus bureaucracy becomes predominant.

Internal, external and trusteeship controls are still the most common forms of
control, in addition to the complaints of citizens who have been harmed by the
lack of transparency in administrative decisions (for example, the prior appeal
resulting from the act of taxation).

Control under tutelage applied to public contracts has been dealt with in only one
article, so the return to common law is quite frequent, a shortcoming in our
opinion because this sector is characterised by a high degree of complexity.
Finally, there is no coordination between the different controls exercised in
Algeria.

The administration needs clarity and objectivity, because where corruption is rife
there is little room for transparency, and public contracts often bear witness to
this.

2. Recommendations:

These shortcomings can be overcome by legal solutions:

76

It would be necessary to proceed with an administrative reform and to develop
all the tools of transparency linked to management.

The creation of a code of the relationship between the administration and the
public, which would make it possible to settle upstream the various disputes
related to administrative transparency, as is the case in France.

Strengthening the control of administrative contracts.

Creating a legal framework for administrative liability.

The contribution of the administrative judge is essential to the development of
administrative law in general and administrative transparency in particular.
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Abstract

The study centrally focused on one of the important topical topics at the international level: the
dispute over the Renaissance Dam. The research problem of the study is manifested in the fact that
despite the existence of many agreements related to the Nile River that regulate relations between
the Nile Basin countries, the current reality confirms the violation by some upstream countries of
these agreements, represented by the State of Ethiopia, for building the Renaissance Dam unilaterally
without referring to the downstream countries represented by Egypt and Sudan. This study also
aimed to reveal the causes of the ongoing dispute between the three countries, and analyze the legal
positions of the Nile Basin countries with regard to the legitimacy of the Nile agreements, using the
Descriptive Analytical Approach, and based on the findings of the researcher, the most important of
which is that what Ethiopia has done is a clear breach of all principles and legal rules regulating the
use of international rivers. The researcher urges the importance of cooperation between the three
countries to reach a peaceful solution to this dispute.

Keywords: Treaties, Dispute, International River, Renaissance Dam.
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Abstract

The study mainly focuses on the role of the United Nations (UN), as the most significant
international organization founded to put a stop to wars and maintain international security and
peace, in addition to its position toward the occupation of Irag in 2003. The study aims to identify
UN management during the transitional period which produced a new constitution. The
researcher found that the UN’s role in ending the occupation was very limited. Where the UN
Security Council decisions have failed to recommend terminating foreign presence in lrag, nor
did they force America to indemnify Iraq which was forced to indemnify Kuwait. The UN,
through its delegation to help Iraq, known as “Yunami”, played an essential role in building a
new political system, achieving the national reconciliation, cessation of armed conflicts, and
judicial reform, besides its stance toward October 2019 demonstrations and 2021 elections which
led to political and public split.

Keywords: The UN Organization, The UN Resolution No. 1500, Yunami.
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Abstract

Muslims have been discriminated against as any other minority in America for many decades, by
being slaves at first and discriminated against in many life aspects such as education, work, and the
ability to participate in the legal process in the courtrooms. Many incidents occurred where
discrimination against Muslims escalated and the term “Islamophobia” was created which means the
fear of, hatred of, or prejudice against Islam. Muslim women were always the easy target of this
discrimination, especially after September 11 attacks. Although The Free Exercise Clause of the
First Amendment of the United States Constitution guarantees free speech and the free exercise of
religion, courts have failed to protect women's right to wear hijab due to misunderstandings about
the religious necessity of hijab. Muslim women were also discriminated against in other areas such
as employment in different fields, although employment discrimination is forbidden especially after
passing the civil rights act in 1964, which made it unlawful for the employer to suspend or refuse to
hire or perform any other activity solely based on religion.

Keywords: Discrimination, Muslims, Education, Employment, Hijab, Islamophobia.
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I. Introduction

It is a fact that Muslims have been discriminated against in so many life aspects for a long time
and still suffer from this horrible phenomenon. This discrimination has made people suffer
even if they stay locked up in their houses. Families suffer when they send their children to
schools, women suffer everywhere if they were hijab, men suffer from being called terrorists
if they have a beard and for the way they look, and every Muslim suffer from the way people
react when they know about his/her religion.

It is important for those who suffer from this phenomenon to go to courts and seek justice so
that precedents will be created and hopefully in favor of those who cannot enjoy peace of mind
and normal life without being harassed or hated without being known.

The problem of the Study

The main problem is to find out how deep discrimination is in the US by answering the
following problems:

e Which fields do Muslims suffer the most from discrimination?
e Does gender play a role in escalating this discrimination?

e Did courts stand for Muslims who suffered from such discrimination and were there
any judicial precedents relating to this problem?

Objectives of the Study
Studying the difference in Muslims’ treatment before the attacks of 09/11 and afterward.

e Discussing the discrimination that women suffer in employment and education.

e Casting a look at the contradiction between what is written in the US constitution and
what is happening in real life, especially with Muslim women.

Importance of the Study

It is important to defend people no matter what their religion, race, or color is. Muslims all
around the world deserve to be respected, and not treated according to some minorities’ horrible
acts. Islam was and still is a great nation, which treats people kindly and respectfully, since
Islam’s holy book, Al Quran, commands them to do so and to believe in the one God, who
creates every human being equally and without giving preference to any Muslim at the expense
of the other. It is also important for everyone to know how Muslims get to be treated in the US,
the country that calls for human rights to be legislated and recognized in all world countries.
This study deals with some of the many discriminations in the US, and not only Muslims suffer
from, but a lot of other people who are not white Americans, and only because they are different
from what Americans believe is right.

Methodology of the Study

This paper will discuss the history of Muslims in the United States in two parts. The first part
is about how they first came, and how they were treated in the past. It will also discuss the
changes that occurred after the attacks of 09/11. The second part will discuss the occurrences
where Muslim women were discriminated against because of their religion and the way they
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dress, and the focus will be on women since they are the group that faces most of the hardships.
This part will talk about how women were discriminated against in employment, education,
and other areas. The focus will be on the first and the fourteenth amendment of the US
constitution, title V11 of the civil rights act, and counterarguments to the related court decisions.

I1. History of Islam in America
¢ Before September 11, 2001:

The history of American Muslims goes back more than four hundred years. The first
arrival of Muslims in America occurred in the 17th century with the arrival of slaves from
Africa where almost a quarter of them were Muslims. Muslims also came from Spanish
colonies. Although enslaved people were denied freedom of religion, many did practice their
faith in secret and pass it on to their children. The Founding fathers considered the Muslims
living in the US and sought to include Islam as they established the principles of religious
liberty (The Religious Freedom Education Project of the First Amendment Center and the Interfaith
Alliance Islamic Understanding American Muslims in the United States, n.d.).

Back then, before the ratification of the constitution, Jefferson, while campaigning for
religious freedom in Virginia, demanded recognition of the religious rights of Muslims among
other religions. The founding fathers also discussed the issue that a Muslim can probably
become a president in the future at a state convention in North Carolina in 1788, where some
of the participants opposed the ratification because of article six of the constitution, which
states that no religious test is needed for holding a governmental position, which allows a
Muslim to become president one day. The constitution was ratified after all, and that clause
stayed. The next significant wave of Muslim immigrants began in the mid-19th century. During
the late 19th century until the 1920s, large numbers of Arabs, mostly from Lebanon and Syria,
arrived in the United States, where many of them were Muslims. In this period, and until the
1930s, African Americans also began to embrace Islam in response to the radical dislocations
and racism they experienced before and during the Great Migration (the movement of
disenfranchised southerners to industrial regions in the North). During this period, many
organizations have been established supporting Islam, especially between 1910 and 1920,
where it was called Marcus Garvey’s Negro World, who was a charismatic Black leader who
organized the first important American Black nationalist movement and was the president of
the United Negro Improvement Association (UNIA) that was established in New York in 1914,
that first popularized the link between Pan-Africanism and Islam. Several of these African
American Muslim associations would go on to have a significant impact on the face of Islam
in America by promoting the idea of Islam as a lost part of Black African heritage. Other
organizations were created during this period, such as the Nation of Islam, which was
established by W.D. Fard in 1930 (who disappeared from public records in 1934) and helped
lay the groundwork for the emergence of Islam as an influential part of the Black Power
movement and the broader civil rights movement of the 1950s and '60s. In 1924, the US
Congress passed the National Origins Act, which restricted immigration from Asia and other
Muslim-sending regions and thus stemmed the flow of new Muslim arrivals. Many Americans
know the story of how the shared experiences of World War 1l helped lead African Americans
to demand equal rights that recognized their role in defending the country during the war. It
turns out a similar phenomenon happened with Muslim Americans as well — and the two
communities, at this point in American history, overlapped considerably. After the passage of
the Immigration and Nationality Act of 1965, greater numbers of Muslims began migrating to
America along with many other immigrants with diverse backgrounds. The change in
immigration laws allowed highly skilled professionals to enter the U.S. Many Muslims who
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came during this period were from the Middle East and South Asia (India, Pakistan, and
Bangladesh). After they arrived in 1965, the treatment of Muslim Americans was shaped by a
series of geopolitical encounters between the United States and various Muslim nations. In
1967, the Six-Day War, a significant event in the ongoing Arab-Israeli conflict, brought
negative portrayals of Arabs into the American media and fed into the worst stereotypes about
Islam. The 1970s oil embargo against the United States further exacerbated harsh views of
Muslims and the Middle East. Long gas lines angered Americans, and Muslims in the United
States felt the brunt of their rage. At the end of the decade, the Iranian Revolution and the US
hostage crisis would captivate the world and provide yet another instance of "violent™ Islam's
clash with the West (Williams, 2017).

Gradually, Islam became to feel a bit more familiar in American life Senate and millions
of immigrants began arriving on America's shores toward the end of the 19th and especially
the early 20th centuries, where Muslim immigrant communities in America started to establish
small, local community organizations across the country. The Immigrants included tens of
thousands from Muslim-majority countries in the Middle East, South and Central Asia, and
Eastern Europe. They were spurred in part by the Industrial Revolution that erupted once
America finally emerged from the ashes of the Civil War and Reconstruction era. As the 20th
century progressed, Muslim immigrants who had already arrived on America's shores, as well
as the African Americans who had connected with the religion (or, in perhaps some cases,
reconnected with long-lost Muslim roots), began playing a much more active role in American
politics and society. Today, we rightly remember and commemorate the role of Christian
leaders, most famously Martin Luther King Jr., in the civil rights struggle. But Islam played a
role as well, especially during the Civil War, where Muslim Americans fought and died in
World War 1l and Vietnam, and Over 15,000 Arab Americans, some of whom were Muslim,
fought for the U.S. in North Africa, Europe, and Asia during the Second World War.

e September 11, 2001, and the Terrible Aftermath:

The terrorist attacks of September 11, 2001, were a watershed moment in the history of
Islam in America. The largest attack on American soil since the bombing of Pearl Harbor in
1941 had been conducted by extremists acting in the name of Islam. It changed the nature of
Muslim relations in the United States, and it opened a debate that is rarely acknowledged but
is still going over whether Muslim Americans are accepted as equal citizens. Although Muslim
religious leaders and organizations in the United States and around the world
immediately denounced the attacks as un-Islamic, many Americans began to fear, distrust, and
even hate their Muslim neighbors. The FBI reported a major increase in anti-Muslim hate crime
incidents in 2001. For their part, Muslim Americans tried to reassure their fellow Americans
that they were as peaceful and patriotic as any other red-blooded American. After that, across
the country, mosques and Islamic centers flew the American flag and opened their doors to
non-Muslims. Muslims sought to educate their non-Muslim neighbors about Islam and reassure
the public about their loyalty to the United States and their love of the American dream. Many
Americans visited mosques for the first time, often attending information sessions on Islam in
which Muslim leaders explained that Islam is a peaceful religion that does not condone
terrorism.

The 9/11 attacks, as well as the subsequent wars in Irag and Afghanistan, also bred
American interest in Islam and the Middle East in academia and government. As college
courses, news specials, documentaries, and books proliferated, millions of Americans became
educated about the religion, people, traditions, and historical lands of Islam.
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Unfortunately, this increased appetite for knowledge about Islam also opened the door
for the emergence of the "Islamophobia industry,” as it is sometimes known. Individuals with
anti-Muslim  agendas  published books, quasi-academic journals, and articles;
established websites, blogs, and nonprofit "research™ institutes; and appeared on cable news
shows to spread the "truth" about Islam, which they portrayed as violent, sinister, and un-
American. Though purporting to be “experts” on Islam, these individuals presented heavily
biased and often factually inaccurate information to the public that often veered into outright
bigotry and conspiracy theories.

Many Americans tend to accept the hateful, violent vision of Islam presented by these
experts. This distorted understanding of Islam took root in many pockets of American society,
helping lay the groundwork for the climate of fear and hatred of Muslims.

The term “Islamophobia” gained its first notoriety in 1997 and is defined as the unfounded
hostility towards Islam, but after the 09/11 attacks, the hostility was provoked against Muslims,
and it represented the start of the second reification of Islamophobia in America. Shortly after
9/11, the federal government enacted a corpus of legislation targeting Muslims and Arabs in
the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept
and Obstruct Terrorism Act of 2001 (“the PATRIOT Act”). The new legislation granted wide-
sweeping authority to the federal government to limit personal freedoms to conduct its War on
Terror. This authority included, inter alia, authorization for unilateral executive detention,
various privacy invasions in the public and private sphere, and warrantless wiretaps. In
addition, the government launched two costly wars in Afghanistan and Irag. Relying on the
legitimate uncertainty at the time, lawmakers and media pundits directed the nation's fear of
another attack toward Muslims and those who had physical “Muslim” characteristics, to
convince the public that such measures were both valid and necessary to prevent another
terrorist attack. The 09/11 attacks also transcended political affiliation, one prominent
conservative columnist, Ann Coulter, wrote on September 12, 2001, “We should invade their
countries, kill their leaders, and convert them to Christianity. We were not punctilious about
locating and punishing only Hitler and his top officers. We carpet-bombed German cities; we
killed civilians. That's war. And this is war.” Politicians, too, appeared to be competing as to
who could look strongest on national defense. Attorney General John Ashcroft, one of the most
vociferous critics of Islam in public office at the time, said, “Islam is a religion in which God
requires you to send your son to die for him. Christianity is a faith in which God sends his son
to die for you.” In a speech to the U.S. Conference of Mayors, he stated: “Let the terrorists
among us be warned: if you overstay your visa--even by one day--we will arrest you. If you
violate a local law, you will be put in jail and kept in custody for as long as possible. We will
use every available statute. We will seek every prosecutorial advantage.”101 Senator Saxby
Chambliss, a Republican Senator from Georgia, went even further, stating that homeland
security would be improved by turning the sheriff loose to “arrest every Muslim that comes
across the state line.” This was a clear message that politicians were provoked and were trying
to enhance the movement toward treating Muslims in America more strictly, as they considered
the attack something that represents all Muslims, and all of them must take responsibility for
them, even if they have nothing to do with them, as long as they are Muslims, they should be
held responsible. Perhaps the most notorious and destructive comment was President Bush's
description of the War on Terror as a “crusade,” a statement that outraged Muslims around the
world and led to intense damage control efforts on the part of the White House. The comment
nonetheless suggested that the collective enemy was Islam, and further, to some Muslims, it
engendered strong notions of the Middle Ages when Christian armies embarked on numerous
battles with an expressed goal of conquering Muslim lands. According to one poll, less than
half of the respondents during the period shortly after 9/11 believed that American Muslims
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were loyal to the United States. In one particularly troubling Gallup Poll shortly after 9/11,
one-third of respondents supported such drastic measures as the internment of Arab Americans
or the special surveillance of Arabs living in the United States. This biased public perception
was no doubt a necessary precursor to the large-scale encroachment on civil liberties that
targeted American Muslims in the following months and years (Ali, 2012).

I11. Discrimination Against Muslims in America:

Muslims, as stated above, have been living in the United States for an awfully long time, a lot
of them were African Americans, and for this exclusive group, they were discriminated against
because of their religious beliefs other than their color or their origins. In addition, Muslim
women have been suffering due to the way they dress and because of wearing hijab, and these
women will be the focus of the following discussions.

e Employment Discrimination Against Muslims:

Federal laws do not prohibit all kinds of employment discrimination; however, congress
passed some laws proscribing this kind of discrimination. The first modern statute was passed
by congress in 1963, the Equal Pay Act, which made it unlawful to pay workers of one sex at
a rate different from that paid to other sex if they perform the same duties. In addition, the most
important act that was passed was the 1964 civil rights act, which included eleven titles,
including title seven, which prohibited employment discrimination based on race, color, sex,
religion, and national origin, which means prohibiting discrimination against Muslims (Brooks,
2011).

In 1972 Congress amended Title VI of the Civil Rights Act of 1964 to add as a distinct
obligation of employers the duty to accommodate the religious practices of employees to the
extent that they can do so without undue hardship. Since Congress did not define either the
terms "'reasonable accommodation” or “undue hardship" there has been considerable litigation
interpreting these terms, the bulk of which has involved applying the duty of reasonable
accommodation and another focus of litigation has been the right of employees to wear clothes
or beards for religious reasons, such as women wearing Hijab (American law reports, n.d.).

Many cases have the issue of discrimination violating title seven of the civil rights act. An
example is the case of E.E.O.C. v. Abercrombie & Fitch Stores, Inc, in this case, a woman
named Elauf applied for a job with Abercrombie & Fitch, which operates several lines of
clothing stores. The company's "look policy” prohibits employees from wearing "caps,”
without defining that term and the applicant was a practicing Muslim, who wears Hijab. The
employer refused to hire the woman, because of her Hijab, although she was approved when
on her interview for the job, and the only concern was her hijab, which they believed was a
conflict with the dress policy. The Equal Employment Opportunity Commission (EEOC) filed
suit on Elauf's behalf, alleging a violation of Title VII of the Civil Rights Act of 1964,
which, inter alia, prohibits a prospective employer from refusing to hire an applicant because
of the applicant's religious practice when the practice could be accommodated without undue
hardship. The EEOC prevailed in the district court, but the circuit court reversed on the ground
that liability only attaches when the applicant provides the employer with actual knowledge of
her need for an accommodation (E.E.O.C. v. Abercrombie & Fitch Stores, 2015).

Title seven of the civil rights act prohibits two categories of employment categories as it
is unlawful to either, refuse to hire or to discharge any individual, or otherwise discriminate
against any individual concerning his religion, or, to limit, segregate, or classify his employees
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or applicants for employment in any way which would deprive or tend to deprive any individual
of employment opportunities or otherwise adversely affect his status as an employee, because
of such individual’s religion. The Supreme Court of the United States held that an applicant
only needs to show that her need for an accommodation was a motivating factor in the
employer’s decision. The court explained the word “because of” in title seven and explained
that the term is relaxed in this context, and the act prohibited also the motives regardless of the
employer’s knowledge, unlike the term used for example in the Americans with Disabilities
Act of 1990, which explicitly stated “reasonable accommodations to the known physical or
mental limitations”. The court added that Congress defined “religion,” for Title VII's purposes,
as including all aspects of religious observance and practice, as well as belief. Thus, religious
practice is one of the protected characteristics that cannot be accorded disparate treatment and
must be accommodated. This was fair treatment by the court, which prohibited any employer
from refusing to hire anyone based on his religious beliefs or practices, which is believed to be
the essence of the act, not to add anything to it when courts interpret it so that employers can
argue something was not intended by the congress when it passed such act. In addition, even if
there was a policy that prohibits a certain look in a certain type of employment, the policy itself
should be held a violation of title seven. It is understood that there is employment that requires
a specific dress code, like women working for modeling and other similar jobs, but in places
where employment does not require such practices, there should be no restrictions on women’s
dress codes other than being “well dressed” and fit with common standards. Wearing the hijab
does not undermine a woman and does not reflect something specific in her personality or
respect for others, but on the contrary, other religions require certain dress codes for women,
because it is more respectful and more elegant for a woman to stick with a certain dress code.

Mormons for example, have a remarkably similar dress code for women and state that
“Prophets of God have continually counseled His children to dress modestly. When you are
well-groomed and modestly dressed, you invite the companionship of the Spirit, and you can
be a good influence on others. Your dress and grooming influence the way you and others act.
Never lower your standards of dress. Do not use a special occasion as an excuse to be immodest.
When you dress immodestly, you send a message that is contrary to your identity as a son or
daughter of God. You also send the message that you are using your body to get attention and
approval. Immodest clothing is any clothing that is tight, sheer, or revealing in any other
manner” (Corinthians 3:16-17, Book of Mormon). This is an exceptionally good illustration of
how women should be dressed modestly, and by doing so, this will not make people think that
the woman is undermined, or not given her full rights, but treated as a precious human being.

Moreover, in the case of E.E.O.C. v. GEO Group (C.A.3 (Pa.),2010), The Equal
Employment Opportunity Commission (“EEOC”) appeals from the decision of the District
Court granting the summary judgment motion of the defendant, the GEO Group, Inc. (“GEO”).
GEO is a private company that was contracted to run a Correctional Facility (the “Hill
Facility”). The EEOC filed its complaint according to Title VII of the Civil Rights Act of 1964,
on behalf of a class of Muslim women employees, alleging that GEO violated Title VII's
prohibitions on religious discrimination when it failed to accommodate the class members by
providing them an exception to the prison's dress policy that otherwise precluded them from
wearing Muslim head coverings called khimars at work, as the dress policy that provided that
“no hats or caps will be permitted to be worn in the facility unless issued with the uniform ...
documentation Only items approved by the Warden will be authorized.”, on the ground that
this was to prevent the introduction of contraband into the prison facility and to avoid
misidentification. GEO moved for summary judgment, arguing in part that a deviation from its
policy would cause it an undue hardship by compromising its institutional interests in security
and safety. The Circuit court in this case held that the prison has an overriding responsibility
to ensure the safety of its prisoners, its staff, and visitors and that the prison officials have the
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unenviable task of preserving order in difficult circumstances. It also held that they relied on
the supreme court decision in the case of Bell V. Wolfish, where the Supreme Court cautioned
the federal courts to make only limited inquiry into prison management because of “the wide
range of ‘judgment calls' that meet constitutional and statutory requirements are confided to
officials outside of the Judicial Branch of Government.” The Court then decided that it must
comply with the Supreme Court's direction that they will not substitute their judgment for that
of corrections facility officials and affirmed the District Court's order granting summary
judgment to GEO (E.E.O.C. v. GEO Grp., 2010). The GEO in this case argued that Wearing
Khimar, which is similar to Hijab, will compromise the prison’s interests in safety and security,
because there have been several occasions, where employees wearing hats participated in the
contraband and delivering drugs and other violent equipment to the prisoners, so to make sure
these things will not happen, and as the court stated, the prison administration must not wait
for the harm to occur and then prevent it, but they can put policies to prevent these things from
happening in the future. The language of title seven is noticeably clear where it stated that it is
unlawful to fire an employee for religious reasons, and the legislature did not exclude some
employment fields, where this act will not be applicable. Also, the three employees who were
told to stop wearing their Khimar to comply with the prison’s new policy did not have any
history of violations or any attempt to deliver drugs or any other things to prisoners. The idea
of wearing hijab or khimar is for purely religious reasons, and women who respect their religion
cannot by default commit such violations. Delivering drugs can be done in many certain ways,
especially for women, and in prisons, there are many ways where employees can be searched,
and the woman who can smuggle drugs in her “Hijab,” can contraband drugs in her inside
clothes. The GEO also argue that one of the women contended with wearing a piece of cloth
that cover her hair only, but religious practice cannot be defined from an individual perspective,
and the court did a good job when it declined to comply with the GEO argument, and stated
that “We are unwilling to delve into any matters of theology, and will therefore decline GEO's
invitation to decide on our own what might constitute a reasonable substitute for a khimar under
the Islamic faith”.

Furthermore, the EEOC argued that GEO made neither a genuine attempt nor a
reasonable offer of, an alternative method for accommodating the wearing of the khimar, which
is the very least that GEO can do. Even if there is a high significance on the issue of the safety
of the correctional facility, and maintaining peace inside of it, all entities must comply with the
provision of the civil rights act and figure out something to help these women. It is always
justified to choose what is called in criminal law, the lesser evil, but as mentioned in the case,
none of these women have ever violated or even attempted to do any criminal activity within
their employment term in the prison. Also, as stated in the new prison’s policy, the warden can
authorize some of the employees to wear hats or caps, and it is believed that giving such
exception to these three women will be fair, and it could be done in a contingent way, as if
there was an instant where drugs or any other smuggling happened from the outside to the
inside of the prison, these women will be the first to be questioned. This way, all these Muslim
employees will understand that they were authorized to practice their religion by wearing their
hijab, and at the same time, they must comply with a high standard practiced by the prison.
Moreover, the GEO argued that the costs that it would incur were it to adopt the
accommodation requested by the Muslim employees of allowing them to wear khimars would
cause an undue burden on prison resources, and the court agreed in part and stated that adopting
the proposed procedure would necessarily require some additional time and resources of prison
officials. This is very unconvincing, because the same procedures taken to search any other
employee, will be the same as searching a Muslim employee wearing hijab since the hijab is
only a dark piece of cloth that covers the woman’s head, neck, and part of her chest, not a steel
helmet where no electronic method can detect what is underneath. This case occurred after the
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civil rights act has passed, and even if it was a facility that requires elevated levels of security,
employers cannot put policies that violate this act and discriminate against some religious
practices and then justify these violations for some other standards. There was no single
evidence that showed these women ever violated any law, and neither was there any precedent
where Muslim women were using their hijab for an insincere purpose. In addition, another way
to find alternatives to such policies is to look for other countries, especially Islamic countries,
where many employees in correctional facilities are women and wearing Hijab, and no
contraband has happened due to the effective measures taken by these prisons, without asking
these women to take off their Hijab (E.E.O.C. v. GEO Grp, 2010).

e Discrimination Against Muslims in Education:

Although there is almost no case law about discrimination against Muslims in
education, there were a lot of incidents, where Muslim women were banned from wearing
hijab, including students and teachers, and none of them were tried in courts. The first
amendment in the US constitution provides that Congress makes no law respecting an
establishment of religion or prohibiting its free exercise. It protects freedom of speech, the
press, assembly, and the right to petition the Government for a redress of grievances, and one
of the significant practices of Islamic religion for women are wearing the hijab. On September
11, 2003, an 11-year-old Muslim girl was suspended for the second time from the Ben Franklin
Science Academy in Muskogee, Oklahoma, for wearing hijab. The school officials based the
suspension on the school's dress code aimed at preventing gang-related activity by prohibiting
hats and other head coverings. A month later, the student was finally allowed to return to school
wearing her hijab, and the school changed its dress code to allow students to wear hijab and
other religious head coverings. This dress code change occurred because of a negotiated six-
year settlement agreement between the school district and Justice Department which was filed
in the United States District Court in Oklahoma. Similar incidents occurred in other states, such
as the West Jefferson High School in Louisiana, where a teacher pulled on the hijab of a 17-
year-old student but was later discharged from the school and the case did not go to court. Such
occurrences must not be ignored, as the school must take responsibility for the teacher’s action,
as this is not only a case where one of the employees, and accordingly the school itself, violated
the first amendment of the constitution, but also assaulted a young girl, solely on the ground
that she is Muslim and wearing Hijab. Another case where a woman was banned from wearing
a hijab was at the elite Marine Academy of Science and Technology (“MAST”) and was unable
to attend the school because MAST would not permit her to wear hijab. The MAST program
requires the students to wear uniforms supplied by the United States Navy twice a week. It was
later suggested by the MAST that Mona wear a bandana or wig to hide her hair, however, it
was later deemed unacceptable because it was still partly visible under her hat. The principal
then told her that the bandana violated the regulations from the Department of the Navy, even
though the academy permits yarmulkes, the skullcaps worn by Jewish men, to be worn, but no
similar exceptions were made for the hijab (Abdo, 2008). The standard that should be
understood of the equal protection clause is that all persons must be treated equally and giving
one exception to Jewish people and not doing the same for Muslims, is a clear violation of the
equal protection clause. MAST found that the woman lacked respect for the college uniform,
but not for the Jewish who was given an exception to wear the skullcaps. The problem in these
cases is that they never go to courts, even though when compared to other forms of segregation,
for example between men and women, one can argue that what MAST did was a clear violation,
when they gave an exception to Jewish and not to Muslims, and this is similar to what happens
for example in the VMI case, where the court held that the Virginia Military school is required
to provide an exceedingly persuasive justification for policies that discriminate against women.
It also stated Virginia has not shown an exceedingly persuasive justification for excluding all
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women from VMI’s leadership training, and the same can be said if there was a MAST case,
where there was no justification for banning the hijab. VMI in their case fell short of
establishing the exceedingly persuasive justification required for a sustainable gender-based
classification, and the argument that was made by MAST is that hijab was disrespectful to the
academy uniform, which if told in court, will be found exceedingly unpersuasive.

In addition, some states have statutes that prohibit teachers from wearing hijab in public
schools, which is a clear violation of the First Amendment, which made it unlawful to prohibit
the free exercise of religion. In 1985, Oregon had a statute prohibiting teachers in public
schools from wearing any religious dress while performing their duties, and whoever violates
this statute, shall be suspended from employment. A case was tried according to a violation of
this statute, where a woman called Janet Cooper, who was a teacher in the Eugene public
school, started wearing hijab and some white religious clothes, and faced suspension from the
school because she violated the above-mentioned statute. In the case of Cooper v. Eugene
School Dist. No. 4J, 76 Trapp. 146 (Or.App.,1985), the court held that affirmed that the teacher
violated the statute, based on the ground that by wearing religious clothes, the teacher will give
the impression that the school supports the teacher’s beliefs. The court added that the teacher
has the right to practice her religion, however, this cannot be done at the expense of impliedly
showing that the school supports her religion (Cooper v. Eugene Sch, 1986). In this case, the
appellate court did not argue whether the school violated the first amendment by banning the
teacher from wearing hijab, but the constitutionality of the sanction that was imposed by the
school on the teacher. Many Christian teachers wear a cross while performing their duties, and
many Jewish have the stars of David, however, there was no case law prohibiting these teachers
from doing so. Islam has the Hijab as a religious symbol, and as noted, woman practice Islam
by wearing it, so if the constitution state that all persons must be treated equally, and no one
shall be denied the free practice of his/her religion, a woman should not be deprived of their
right of wearing hijab. A Jewish teacher wearing a necklace with a David star does not give the
impression that the school supports his religion; neither does a Christian teacher with a cross
around her neck give the impression that the school supports Christianity. These actions cannot
be justified on these grounds because this shows nothing but a clear manipulation and
hypocrisy, and a clear message that when it comes it Muslims, a different treatment shall be
imposed. The preamble of the US constitution starts with “We are the people of the United
States,” it does not say Christians or Jewish or any other religion, it is generalized because all
persons, no matter what their beliefs are, form this great nation, not segregated, and not divided
due to their religions. The Supreme Court in this case has failed to recognize the difference
between living in a pluralistic society, where teachers from various backgrounds can adhere to
their religious beliefs, and teachers proselytizing in public schools. A teacher with religious or
ethnic dress may be more neutral in the classroom than one who wears no physical indication
of their religious beliefs. Instead, the court differentiated between the types of religious items
that may be permissible in the classroom (Abdo, 2008).

The court held that “dress which is worn because of its religious importance to the
teacher and conveys to children of the age, background, and sophistication typical of students
in the teacher's class a degree of religious commitment beyond the choice to wear common
decorations that a person might draw from a religious heritage, such as a necklace with a
small cross or Star of David “(Cooper v. Eugene Sch., 1986). What the court did is, with all
respect, allowed the wearing of religious symbols like crosses or David stars, which is not
mandatory by religion, and prohibited the wearing of the hijab, which is required by the Islamic
religion. Court rules are well respected but should not interfere with the highest standards given
by religions, not only Islam but any other religion if these religious practices are not insulting
or offensive, or assaultive to others.
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Another case that involved the violation of both the first amendment and title seven of
the civil rights act, Is the case of U.S. v. Board of Educ. for School Dist. of Philadelphia, in
this case, a Muslim teacher called Alima Delores Reardon, had a hard time in school in working
as a substitute or a full-time teacher because she had a head scarf which covered her head, neck,
and bosom leaving her face visible and a long loose dress which covered her arms to her wrists.
In 1984, on three separate occasions, she was denied working as a substitute teacher because
of the way she dresses, and that is considered a violation of Pennsylvania’s Grab statute, which
was enacted in 1895, which states that “No teacher in any public school shall wear in said
school or while engaged in the performance of his duty as such teacher any dress, mark,
emblem or insignia indicating the fact that such teacher is a member or adherent of any religious
order, sect or denomination ... Any teacher ... who violated the provisions of this section, shall
be suspended from employment in such school for the term of one year ...” (United States v.
Bd. of Educ. for Sch. Dist. of Philadelphia, 1990). In this case, the court acknowledged that the
Cooper court held that wearing religious garb in the classroom did not violate the Establishment
Clause of the First Amendment because more is needed to constitute a forbidden sectarian
influence in the classroom and determined that it need not conclude on this point since an
Establishment Clause claim was not brought in the suit. Nevertheless, the court prohibited
Reardon from teaching while wearing a hijab because of state neutrality concerns. Thus, like
Cooper, the court rejected Reardon's right to wear a hijab even though it did not find that
accommodating her religion would violate the Establishment Clause. Although the case was
brought under a violation of title seven, the court focused on the first amendment. This was a
clear violation of title seven, as the teacher was only suspended from being a substitute teacher
solely because she was wearing a headscarf. Moreover, when congress passed the civil rights
act, it made sure it was constitutional and consistent with the establishment clause, and the
courts should not interpret these acts in a way that was not intended by the legislature.
Justifying the suspension of Muslim teachers for wearing hijab due to neutrality reasons, and
to prevent creating a hostile and religion-biased environment is like searching for a loophole
inside these acts and laws that were passed for the protection of the people and to guarantee
their rights.

e Another example of Discrimination Against Muslims:

There are many incidents where the hijab was disallowed in courtrooms. An example of
this, involves Muslim jurors being disallowed in courts, and this is a clear violation of the equal
protection clause in the fourteenth amendment which guarantees that juries be selected
according to a nondiscriminatory criterion (Abdo, 2008). An example is the case of People v
Bennett (N.Y.A.D. 2 Dept., July 05, 1994), in this case, one of the jurors was Muslim, and was
dismissed because the prosecutor felt that her hijab showed disrespect to the proceedings. The
court held that “The prosecutor stated that if a potential juror's attire were a concern to her, she
would make a note of it. She did, indeed, note the potential juror's headscarf. However, she
also noted that another potential juror, who was not an African American, had worn a Chicago
Bulls jacket, which was enough of a concern to her to indicate it in her notes. Yet, this juror
was not challenged. Another potential juror, also not an African American, had worn an earring
and a tattoo, which the prosecutor noted, but he, too, was unchallenged. A third non—African
American juror, was not challenged, although the prosecutor noted that he wore a hunter's shirt.
There was no satisfactory reason given why these three non—-African American jurors should
be treated differently than the woman who wore a head scarf” (People v. Bennett, 1994).

However, the court did not acknowledge the problematic nature of excluding jurors based
on religion, it simply stated that hijab and head scarfs should be treated as any other dress and
not treated differently. The court must have realized the significance of wearing the hijab in
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Islam, and that it is not only a common thing but an obligation for women with significant
importance.

IVV. Conclusion

There are several incidents where Muslims are discriminated against, especially woman,
because of the hijab they wear which make it clear to anyone that these women are Muslims.
Although not all discrimination cases are litigated, there should be significant scrutiny of the
state courts and the supreme court to the way courts interpret the civil rights acts and the way
they consider what constitutes a violation and what does not. There should be a governmental
entity responsible for inspecting what statutes, which are still in force, are deemed to be
unconstitutional, violative of the bill of rights, or the civil rights Act.
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Abstract

The application of a special system to merchants who stopped paying, namely, the bankruptcy system,
has not succeeded in providing adequate protection for commercial credit, as the practical reality has
proven that the damage caused by the non-merchant’s failure to pay his debts, which affects the national
economy, is no less than the damage caused by the merchant’s cessation of payment. He paid his business
debt more often. The author of the law changed this trend when enacting the Insolvency Law No. 21 of
2018 AD, and made the economic activity that a person engages in, not his capacity, and this law applies
to everyone who engages in an economic activity, whether a merchant or not, unlike the situation under
the provisions of bankruptcy in light of The Trade Law (1966 AD), which was applied exclusively to
merchants, and thus expanded the umbrella of this law to include - in addition to merchants - some civil
groups as long as they were engaged in economic activity.
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Abstract

Principle of shareholder’s right on the management of public shareholding company is deemed one
of the most principles of commercial corporate governance that guarantees to shareholder getting his
legal« judicial rights. Although these rights have been given a priority and organized by the Jordanian
legislator in the Jordanian Company Law and complementary Acts, they have been limited and
restricted by the legislator. Some of these provisions have been reproached for lack of legislation;
they have not relied on a precise steady proven criterion when some of shareholders rights were
organized. This study has concluded a significant number of findings, the most important of which
are that the legal rights granted to the shareholder are not individually sufficient to achieve the
censorship sought on the management of public shareholding company without being reinforced by
the judicial rights. In order to achieve the commercial corporate governance, an amendment of the
articles (181), (274) has been recommended in this study« and should be made by removing the
restriction included therein concerning the shareholder’s right of awareness thereon.

Kevwords: Shareholder Censorship. Shareholder’s Legal Rights. Shareholder’s Judicial Rights.
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